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 “In all criminal prosecutions, the accused 
shall… have the Assistance of Counsel for his 
defense” 

 Cf Strickland v. Washington (104 S.Ct. 2052 (1984)). 
 Now comes Padilla v. KY (130 S.Ct. 1473 (2010)) 

o 6th Amendment applies to immigration consequences of 
a criminal disposition 

o Deportation a “particularly severe ‘penalty’” closely 
linked to criminal process 

o Affirmative duty to advise of specific immigration 
consequences where “clear”  

o Where law not “succinct and straightforward,” must at 
least advise of risk of removal 
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◊ I: inadmissible or deportable? 

 

◊ A: applicable grounds for removal? 

 

◊ C: categorical match? 

 
 

 

 

Source: Kara Hartzler, Surviving Padilla: A Defender’s Guide to Advising Noncitizens 

on the Immigration Consequences of Criminal Convictions (Florence, AZ: Florence 

Immigrant and Refugee Rights Project, 2011) 
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REMOVABLE 

Inadmissible 

 May or may not be 

physically in U.S. now 

 Ineligible to be admitted in 

the future 

 Includes undocumented 

(e.g.,, crossed river), LPR at 

border, “parolee,” “work 

permit” 

 Crim grounds at 8 USC 

1182(a)(2) [INA 212(a)(2)] 

Deportable 

 Physically in U.S. now 

 Now removable 

 Includes entered on visa or 

waiver, even if expired 

 LPRs inside U.S. 

 Crim grounds at 8 USC 

1227 (a)(2) [INA 237(a)(2)] 
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No conviction required; admission may suffice 

 Moral turpitude (INA 212(a)(2)(A)(i)(I) 

o CIMT: intent to steal or defraud; bodily harm by intentional act; 

serious bodily harm by reckless act; most sex offenses 

o Petty offense exception: single CIMT if maximum possible penalty is 

≤ 1 year and actual penalty is ≤ 6 months (212(a)(2)(A)(ii)) 

 Substance in Controlled Substances Act 
(212(a)(2)(A)(i)(II)) 

o NO marijuana exception 

 Multiple convictions w/ aggregate sentence of 5 years 
(212(a)(2)(B)) 

 Reason to believe “drug trafficker” (212(a)(2)(c)(i)) 

 Prostitution and commercialized vice (212(a)(2)(D))  
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No conviction required; admission may suffice 
 Moral turpitude conviction 

o CIMT: intent to steal or defraud; serious bodily harm by 
reckless act; most sex offenses 

o 1 committed within 5 years of admission + potential sentence 
of one year or more (INA 237(a)(2)(A)(i)) 

o 2 CIMTs after admission “not arising out of a single scheme” 
INA 237(a)(2)(A)(ii) 

 Firearm or destructive device conviction INA 237 
(a)(2)(C) 

 Domestic violence INA 237(a)(2)(E) 
o Domestic violence; stalking; child abuse, neglect or 

abandonment; violation of protection order (criminal or civil)  

 Aggravated felony conviction (AF) INA 
237(a)(2)(A)(iii)101(a)(43) 
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 What is a “conviction” for imm purposes? 

o 8 USC 1101(a)(48)(A) [INA 101(a)(48)(A)] 

o A formal judgment of guilt entered by a court 

o Where adjudication withheld, defendant admits facts sufficient 

to warrant a finding of guilt and Court orders some form of 

punishment, penalty or restraint on liberty 

 DHS burden to prove 

 Government  can use to show existence of conviction 
240(c)(3)(B) 

o Official judgment, plea, verdict, sentence, penal record 

 Documents should be complete, accurate, reliable 

 Evidence of conviction’s existence are not necessarily 

proof of elements of offense 
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 Calculating sentences in imm context 

o 8 USC 1101(a)(48)(B) [INA 101(a)(48)(B)] 

o Sentence handed down by judge usually controls—not actual 

time served 

o Suspended execution of sentence: entire sentence counts  

o Recidivist enhancement (PFO) counts as part of sentence 

o Deferred imposition: entire sentence counts 

o Probation usually doesn’t count as part of sentence 

o Concurrent sentences: don’t add 

 

11 



 If there’s a conviction, how do we know its immigration 

effect?   
o That is, if there’s a conviction, which applicable grounds will actually 

trigger removability? 

 Start with purely legal analysis 
o Identify generic definition 

o Does the Montana definition of the offense exactly match the federal 

(“generic”) definition? 

o Compare the elements, statute, interpretative caselaw 

o Defendant’s conduct doesn’t matter 

o If the full range of conduct punished by the Montana statute falls 

within the federal definition => categorical match 

 See Taylor v. U.S. (495 U.S. 575(1990)) 

 In flux in the 9th Circuit 
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 Modified categorical analysis 
o Applies when elements of defendant’s crime broader than generic 

definition 

o In flux in the 9th Circuit 

o Divisible statute – one offense can be committed in various ways 

• Statutory language and case law 

o Modified categorical analysis  

• Permits courts to resort to expanded record of conviction 

• Complaint, plea agreement, colloquy, jury instructions, transcript of sentence, 

judgment  

o Try to plead defendant to a factual basis that does not trigger a 

ground of removal 

• If can’t, try to leave vagueness in factual basis for plea 

 CIMTs or fraud ≥$10K => case-specific analysis 
• Beware: when in doubt, assume courts may have access to ROC and maybe  

other case-specific documents 
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 Crime may be a statutory bar 

 Many avenues of relief are discretionary 

 U.S. citizenship = jackpot! 

 Common forms of relief: 

o Section 212(h) criminal waiver 

o Adjustment of status 

o Cancellation of removal 

o Asylum 

o Convention Against Torture 

o Special country-specific programs 

• Temporary Protected Status 
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 Good moral 

character 
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 Dismissal! Acquittal! (Avoid “conviction”) 

 DPA – but beware of admissions 

 Juvenile court 

 For  CIMT, petty offense exception 

o Inadmissibility: max possible penalty ≤ 1 year, actual penalty 

≤ 6 months 

o Deportability: committed > 5 years after admission or 

potential sentence < 1 year 

 A shorter jail sentence may be preferable to a longer 

suspended sentence 

 Control record 
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 Mandatory grounds for detention at 8 USC 1226(c) [INA 

236(c)] 

o Expansive 

 

 Travel 
o Best to avoid travel across borders until case resolved 
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 I!   A!   C! 
 Gather complete history—criminal and 

immigration 
 Remember that multiple grounds of removal 

may apply to your defendant 
 Counter-intuitive strategies may make sense: 

o More jail time, less suspended time 
• But avoid sentencing triggers  

o Plead up 
o Strategy depends on client specifics and client 

wishes 
 If can’t avoid triggering removability, try hard to avoid 

aggravated felony 

19 



Candida Quinn 

Assistant Public Defender 

Office of Montana State Public Defender 

139 N. Last Chance Gulch 

Helena, MT        

406-444-7489       cquinn@mt.gov  

 

 

 

Immigration & Naturalization Virtual Law Library 

www.justice.gov/eoir/vll/libindex.html 
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